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Section Eight
Michigan Medical Marihuana Act’s 

Affirmative Defense Provision
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and Bernard A. Jocuns

U nder Michigan law, it is a crime to use, possess, 
manufacture, or deliver marijuana.1 This law was 
not changed with enactment of the Michigan Medi­

cal Marihuana Act, MCL 333.26421 etseq. Rather, the act pro­
vides protection from state prosecution under two indepen­
dent sections. An immunity provision under MCL 333.26424 
(Section 4) allows registered patients or their caregivers to 
possess up to 2.5 ounces of “u.sable marihuana” and up to 12 
plants contained within an “enclosed, locked facility” for med­
ical use. There is also an affirmative defense provision under 
MCL 333.26428 (Section 8), which does not impose these 
registration, quantity, or storage restrictions, but has separate 
elements. The Michigan Supreme Court has held that the act

Is designed to benefit those who properly register and com­
ply with the immunity provision of Section 4, and that “the 
elements of [Section] 8 are clearly more onerous than the ele­
ments of [Section] 4.”2 This article details the necessary re­
quirements to present a Section 8 defense.

The Michigan Medical Marihuana Act provides that Sec­
tion 8 is applicable to patients and their primary caregivers 
regardless of whether they are registered under Section 4. Un­
der the act, a “patient” is one who has been diagnosed by a 
physician as having a “debilitating medical condition,”3 which 
is defined by a list of serious qualifying illnesses within the 
act.4 A “caregiver” is required to be an individual at least 21 
years old who has agreed to assist the patient’s medical use






